
GR Case No. 152 of 2013

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TINSUKIA

G. R. CASE No. 152 of 2013

U/S 447/294/506/34 of IPC 

State of Assam

Versus

1. Mohammad Hussain   

2. Smt. Salima Begum   

………………….Accused Persons

Present: Zafreena Begum, AJS

Judicial Magistrate First Class, Tinsukia

For the prosecution:

Smti Reshmi Singh

                  ……………….  Additional Public Prosecutor for the State

For the defence: 

    Sri Rajib Gohain, Mrs. Popi Baruah and Mrs. Alpana Gogoi

                      ………………..  Advocate for the accused Persons

Evidence recorded on: 07.02.2014, 02.05.2014, 29.05.2014 

Argument heard on: 15.02.2018, 28.02.2018

Judgment delivered on: 06.03.2018
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JUDGMENT

BRIEF FACTS OF THE PROSECUTION CASE

1. The prosecution case in brief as stated in the FIR lodged by Smt.

Khariun Nessa is that Mr. I. Khan, Advocate, Tinsukia, acting under

instruction  of  one  Md.  Hussain,  S/o-  Lt.  Md.  Chand  Hussain,  a

resident  of  Borguri,  near  Petrol  Pump,  Tinsukia,  Assam  served  a

notice dated 21.01.2013 and after perusal of the same she assumed

that the said Md. Hussain was trying to extort her money and land

by  showing  some  false  and  fabricated  documents  taking  the

opportunity of her widowhood and seeming helplessness. However,

she  sent  a  reply  of  the  said  notice  through  her  advocate  J.

Chattarjee,  Tinsukia,  on  27.01.2013  denying  all  and  every

statements and allegations and claims made in the said notice of Mr.

I. Khan, advocate and she presumed that they are in receipt of her

reply. On 01.02.2013 at about 11 AM Md. Hussain along with 7 to 8

persons  including one  woman who are   seemingly  antisocial  and

armed with bamboo, chatai, tirpal and some sharp weapons such as

dao etc. came to her land situated at Bahbari Gaon, near Lao Mandir

with an intention to unlawfully grab her land. As she raised hue and

cry and objected to their unlawful activity they began to abuse her

with  filthy  language and threatened to  kill  her  and eat  her  flesh

afterwards.  Hence the case. 

INVESTIGATION

2. On the basis of aforesaid FIR, police registered a case on 02.02.2013

against the accused persons as Tinsukia PS Case No. 51/13 under

section 143/447/294/506 of Indian Penal Code (Herein after referred

to  as  IPC).  Police  investigated  the  case  and  on  completion  of

investigation submitted charge-sheet against the accused persons

under section 447/294/506/34 IPC. 
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APPEARANCE OF THE ACCUSED PERSONS

3. On appearance of the accused persons Mohammad Hussain, Smt.

Salima Begum and Md. Bablu Hussain in Court, copies of relevant

documents u/s 173 Cr.P.C were furnished to them in compliance with

section 207 of Cr.P.C.

SUBSTANCE OF ACCUSATION AGAINST ACCUSED PERSONS

4. Considering the relevant documents and hearing both the parties a

prima  facie  case  was  found  against  the  accused  persons  under

Sections 447/294/506/34 of IPC. The accused persons pleaded not

guilty and claimed to be tried when particulars of offences under

those sections are duly read over and explained to them.

CASE FILED AGAINST ONE ACCUSED

5.  The case was filed against Md. Bablu Hussain by order of my court

of my learned predecessor on 23-11-2017.

WITNESS EXAMINED AND DOCUMENTS EXHIBITED

6. Prosecution side adduced evidence of five witnesses and exhibited

two documentary evidence. 

EXAMINATION OF THE ACCUSED U/S 313 Cr.P.C

7. At  the  close  of  the  prosecution  evidence,  examinations  of  the

accused persons U/S 313 Cr.P.C. have been done with regard to the

incriminating  circumstances  appeared  against  them  in  the

prosecution evidence. Defence side has adduced no evidence and

plea of the defence is of total denial. 

ARGUMENT

8. I  have  heard  the  arguments  of  the  Learned  Additional  Public

Prosecutor  representing  the  State  and  Learned  Defense  Counsel

representing  the  accused  persons.  After  perusing  the  records,

considering the materials produced, hearing the arguments of the
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learned counsels for both the sides, the following point is taken as

points for determination.

POINTS FOR DETERMINATION: 

(i) Whether on 01.02.2013 at about 11 PM the accused persons

in furtherance of their common intention had entered into the

land of the informant causing criminal trespass and thereby

committed an offence punishable under Section 447/34 IPC?

(i) Whether  on  the  same  date,  time  and  place  the  accused

persons in furtherance with common intention had uttered any

obscene  words  in  or  near  a  public  place  and  thereby

committed an offence punishable under section 294/34 IPC?

(ii) Whether  on  the  same  date  and  same  time  the  accused

persons in furtherance with common intention had threatened

the informant with dire consequences and thereby committed

an offence punishable u/s 506/34 IPC?

DISCUSSION, DECISION AND REASONS THEREOF:

9. P.W. 1, the informant of this case had stated in her evidence that she

had heard the name of the accused at the time of occurrence. She

stated that about one year back the occurrence took place near her

house when she was at home, she saw that accused Hussain and

four others forcibly erected bamboo post on her land. She resisted

the accused Hussain and then they uttered slang words to her and

also tried to assault her. The nearby people Ajam Khan and Gapur

Hussain appeared and rescued her. She stated that she also received

an advocate notice sent by the accused Hussain and replied to the

notice. Police recorded her statement. 

10. In her cross examination PW1 stated that she enclosed the copy of

notice and reply with the FIR. She stated that she was informed by

her  husband  about  the  payment  of  advance  money  from  the

accused in respect of the deal of land.
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11.  PW2 Sri Adam Khan knows the informant and the accused person

and stated his examination that about one year back in a day of 10

Noon the occurrence took place near her house at Hijuguri. At the

time of occurrence he was standing in his land and hearing the hue

and  cry  he  went  to  the  PO  and  saw  that  accused  Hussain  was

altercating with the informant with a claim of land.  The accused

tried to erect  bamboo post  over  the land and the informant was

resisting the accused. He further said that when he appeared the

accused  Hussain  also  uttered  slang  languages  to  him.  Police

recorded his statement. 

12. In his cross examination PW2 stated that he stated that he knows

the informant as the informant is his neighbour. He further stated

that  the  disputed  land  is  about  one  kilometer  away  from  his

residence. He stated that quarrel took place in the disputed and at

the time of quarrel the informant was not present. He further stated

that there was only altercation took place but no fighting.

13. PW3 Sri Abdul Gapur, who knows the informant and the accused,

stated in his examination that one year back in a day of 2.00 PM the

occurrence took place near his house at Bahbari,  Hijuguri.  At the

time of occurrence he was along with Ajam Khan on his land and

hearing  hue  and  cry  he  went  to  the  PO  and  saw  that  accused

Hussain was altercating with the informant with a claim of land. He

stated that the accused tried to erect bamboo post over the land

and the informant was resisting the accused and when he and Ajam

khan rescued the informant the accused uttered slang languages to

the informant. Police recorded his statement.  

14. In his cross examination PW3 stated that he knows the informant. He

knows the accused from the date of incident. He stated that he had

heard that during the lifetime of the husband of the informant there

was some agreement with Md. Hussain. He stated that at the time of

incident there was no fighting and at the time of quarrel he heard

about the aforesaid agreement.  

15. PW4 Md. Monower Hussain stated in his examination that he knows

the informant and he does not know the accused. He stated that
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about one year ago he heard that there was altercation took place

between the informant and one Ahmed Hussain. He stated the he

was not present at the time of occurrence but he heard that the

subject of altercation was land dispute. He stated that police did not

record his statement.

16. PW5  Sri Hemanta Kumar Sadhanidar stated in his examination in

chief  that  on  02.02.2013  he  was  working  at  Hijuguri  TOP  under

Tinsukia PS and on that day, on the basis of FIR received from Smt.

Kairui  Nessa,  he entered G.D.  No.  11 and take up the matter for

investigation and forwarded the FIR to the O/C, Tinsukia P.S. which

registered as Case No. 61/2013 and he was entrusted to take pre

step of the matter. Accordingly, he visited the place of occurrence,

drew the sketch map of the place of occurrence and recorded the

statement of the witness. He identified Ext.2 the sketch map and

Ext.2(1)  his  signature.  He  stated  that  during  investigation  he

arrested the accused and released them on bail and after completion

of the primary investigation he handed over the case diary to I/C,

Hijuguri  TOP and finally Sri  Chandan Mili,  S.I.  of  Police  submitted

charge sheet in this case. He identified Ext.3 the charge sheet and

Ext.3(1) the signature of Sri Chandan Mili. 

 

Judicial Determination

17. I have considered the evidence on record of both sides in its entirety

and I have also considered the rival pleas of both sides.

18. Let me start the analysis of the case by stating that in any case

involving injured persons, the victim is always the best person to

depose  in  the  case.  He  or  she  being  the  victim  has  firsthand

knowledge of the incident. Moreover, the injured is always the last

person  to  exculpate  the  real  offender  and  inculpate  an  innocent

person. The only condition is that the evidence of the victim must

inspire the confidence of the court. 

19. In relation to the instant case, from the perusal of the evidence on

record  it  appears  that  the  informant  i.e.  PW  1  stated  in  her
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examination in  chief  that  she saw the accused Hussain  and four

other accused erected bamboo post on her land and stated that she

resisted the accused that the accused Hussain and then they uttered

slang words to her and assaulted her. Now, in her evidence she has

mentioned only the name Hussain, but in the instant case the name

of two accused persons are Hussain, one is Mohammad Hussain and

the other is Md. Bablu Hussain, who has been declared as absconder

and the case is filed against him. Hence, from the evidence PW 1 it

becomes  very  difficult  to  determine  about  which  Hussain  she  is

stating in her evidence. Moreover in the evidence of PW 2 also he

has stated the accused is only Hussain. Now, let me appreciate the

PW 1 and PW 2 with the other evidences.  PW 3 during his cross

examination he stated that there was no fighting and at the time of

quarrel  he  heard  that  the  quarrel  is  took  place  about  the  some

agreement. In the evidence to PW 3 he also stated that he and one

Ajam Khan rescued the informant, but, however, that Ajam Khan was

not made a prosecution witness to corroborate the evidence of PW 3.

The evidence of  PW 4 is  hearsay and he stated that  he was not

present at the time of incident. Moreover, PW 4 stated that he had

heard that altercation took place between informant and one Ahmed

Hussain,  but  however  the  name  of  the  accused  persons  is  not

Ahmed Hussain. Moreover, none of the witness has stated anything

incriminating against the accused Smt. Salima Begum. Hence, it is

evident  that  she  is  falsely  implicated  in  this  case.  Hence,  the

prosecution  has  failed  to  bring  out  the  ingredients  of  section

447/294/506/34 of IPC.

20. In the light of the above discussion & reasons, I am of the opinion

that  the  prosecution  has  failed  to  prove  the  case  against  the

accused  persons  beyond  reasonable  doubt.  Hence,  the  accused

persons  deserves  to  be  acquitted  of  the  charge  leveled  against

them.

21. Hence Point No. (i), (ii) & (iii) are decided in negative and goes in

favour of the accused persons.
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Order

The standard of proof in criminal law is to prove guilt beyond

all  reasonable  doubt.  From  the  above  discussions  I  came  to  the

conclusion that the prosecution has failed to establish the allegations

against the accused persons. Hence the accused persons Mohammad

Hussain and Smt. Salima Begum are acquitted of the charges under

section 447/294/506/34 of Indian Penal Code on benefit of doubt and

the accused persons be set in liberty forthwith.   

The bail bond of the accused persons be remained in force 

for another six months from today.

This judgment is given under my hand and the seal of this

Court on this 06th day of March, 2018.

The case is disposed of.

(ZAFREENA BEGUM)

JUDICIAL MAGISTRATE FIRST CLASS 

 TINSUKIA
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A P P E N D I X

List of Prosecution Witnesses 

P.W. 1: Smt. Kairun Nessa

P.W. 2: Sri Adam Khan

P.W. 3: Sri Abdul Gapur

P.W. 4: Md. Monower Hussain

P.W. 5: Sri Hemanta Kumar Sadhanidar

List of Defence Witnesses

DW: None

List of Prosecution Exhibits/Documents:

Ext.1: Ejahar.

Ext.2: (Not found in case record)

Ext.3: Charge Sheet

List of Defence Exhibits/Documents:

Nil

  (ZAFREENA BEGUM)

JUDICIAL MAGISTRATE FIRST CLASS

     TINSUKIA
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